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7KH FRUSRUDWH GHIHQGDQWV� 5HDGHU¶V 'LJHVW DQG 463� ,QF�� ZHUH

GLVPLVVHG DV LPSURSHU SDUWLHV� 7KDW GLVPLVVDO KDV QRW EHHQ DSSHDOHG�
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$ UHWLUHH ZLOO W\SLFDOO\ UHFHLYH D KLJKHU PRQWKO\ SD\PHQW XQGHU WKH

OLIH DQQXLW\ RSWLRQ WKDQ XQGHU HLWKHU RI WKH MRLQW DQG VXUYLYRU RSWLRQV

EHFDXVH XQGHU WKH ODWWHU RSWLRQV� WKH SD\PHQWV DUH OLNHO\ WR FRQWLQXH IRU

D ORQJHU SHULRG RI WLPH EHFDXVH RI WKH VXUYLYRU EHQHILWV FRPSRQHQW�

�
7KH WZR RSWLRQV DUH ³MRLQW DQG ���� VXUYLYRU´ DQG ³MRLQW DQG ���

VXUYLYRU�´ 8QGHU WKH MRLQW DQG ���� VXUYLYRU DSSURDFK� WKH VXUYLYLQJ

VSRXVH FRQWLQXHV UHFHLYLQJ PRQWKO\ SD\PHQWV LQ WKH VDPH DPRXQW DV ZDV
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SDLG WR WKH UHWLUHH� 8QGHU WKH MRLQW DQG ��� VXUYLYRU DSSURDFK� WKH

VXUYLYLQJ VSRXVH¶V PRQWKO\ SD\PHQW LV ILIW\ SHUFHQW RI ZKDW WKH UHWLUHH

ZDV UHFHLYLQJ�
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,Q WKH DEVHQFH RI WKH ZDLYHU� 0U� 6KLHOGV ZRXOG KDYH UHFHLYHG

��������� SHU PRQWK GXULQJ KLV OLIH� DQG IROORZLQJ KLV GHDWK� 3ODLQWLII
ZRXOG KDYH EHHQ HQWLWOHG WR UHFHLYH ��������� SHU PRQWK IRU WKH EDODQFH
RI KHU OLIH� 7KHUHIRUH� LQ H[FKDQJH IRU 0U� 6KLHOGV¶V UHFHLYLQJ DQ
DGGLWLRQDO ������� SHU PRQWK� 3ODLQWLII ZDLYHG KHU ULJKW WR UHFHLYH
��������� SHU PRQWK IROORZLQJ KLV GHDWK�
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�
7KH GLVWULFW FRXUW IRXQG ³+RIIL]¶V WHVWLPRQ\ WR EH RI OLWWOH FUHGLEOH

YDOXH EHFDXVH RI WKH LQFRQVLVWHQF\ LQ KLV WHVWLPRQ\ DQG KLV DVVHUWLRQV
ZLWKRXW VXSSRUW DERXW PDWWHUV RI VLJQLILFDQFH WR WKLV FRQWURYHUV\�´ ,Q KLV
OHWWHU WR WKH 3ODQ� +RIIL] KDG VWDWHG WKDW³>L@W DSSHDUV WKDW KHU VLJQDWXUH RQ
KHU GULYHU¶V OLFHQVH KDG EHHQSKRWRFRSLHG E\0U� 6KLHOGV�ZKR WKHQ WUDFHG
LW RQ D ZDLYHU IRUP�´ %DVHG RQ WULDO WHVWLPRQ\� WKH GLVWULFW FRXUW IRXQG
WKDW ³>D@W WKH WLPH WKDW +RIIL] VHQW KLV OHWWHU� KH KDG QRW FRPSDUHG WKH
VLJQDWXUH RQ WKH ZDLYHU IRUP ZLWK DQ\ RWKHU ZULWLQJ VDPSOHV RWKHU WKDQ
WKH 3ODLQWLII¶V GULYHU¶V OLFHQVH�´ 7KH FRXUW FRQWLQXHG� ³>L@QWHUHVWLQJO\� WKH
OLFHQVH WKDW +RIIL] FODLPV WR KDYH LQVSHFWHG GLG QRW H[LVW ZKHQ WKH ZDLYHU
ZDV VLJQHG� ,QVWHDG� DQ HDUOLHU OLFHQVH ZDV LQ HIIHFW� 0RUHRYHU� KH KDG
QRW VSRNHQ WR >WKH QRWDU\ SXEOLF QRWDUL]LQJ 3ODLQWLII¶V VLJQDWXUH@ WR
LQYHVWLJDWH WKH PDWWHU IXUWKHU�´
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2XU DQDO\VLV GRHV QRW LPSOLFDWH WKH VLWXDWLRQ ZKHUH D VSRXVH VLJQV

D 4-6$ ZDLYHU IRUP RXWVLGH WKH DSSOLFDEOH HOHFWLRQ SHULRG� %\ ZD\ RI
H[DPSOH� LI D VSRXVH VLJQV D ZDLYHU IRUP LQ -XQH ����� DQG WKH DQQXLW\
VWDUWLQJ GDWH LV LQ 2FWREHU ����� WKHQ LQ WKLV VLWXDWLRQ� WKH SODLQ ODQJXDJH
RI (5,6$ DV ZHOO DV WKH XQGHUO\LQJ SROLF\ RI (5,6$¶V WLPLQJ SURYLVLRQV
UHTXLUH VXFK D ZDLYHU WR EH GHHPHG LQYDOLG� ,Q WKLV K\SRWKHWLFDO� WKH
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VSRXVH¶V ZDLYHU ZRXOG KDYH EHHQ DWWDLQHG DSSUR[LPDWHO\ ��� GD\V EHIRUH
WKH DQQXLW\ VWDUWLQJ GDWH��ZHOO EH\RQG (5,6$¶V UHTXLUHPHQW WKDW D VSRXVH
ZDLYH KLV RU KHU VXUYLYRU EHQHILWV GXULQJ WKH ���GD\ SHULRG HQGLQJ RQ WKH
DQQXLW\ VWDUWLQJ GDWH�

��
7KH ODQJXDJH RI WKH WLPLQJ SURYLVLRQV UHOHYDQW WR WKH ZDLYHU RI

4-6$ EHQHILWV LV VOLJKWO\ GLIIHUHQW XQGHU WKH WHUPV RI WKH 3ODQ WKDQ XQGHU
WKH VWDWXWRU\ SURYLVLRQV RI (5,6$� 7KH 3ODQ LPSUHFLVHO\ VSHDNV RI D
EHQHILW ³FRPPHQFHPHQW GDWH´ DV RSSRVHG WR DQ ³DQQXLW\ VWDUWLQJ GDWH�´
$OWKRXJK HQFRPSDVVLQJ VOLJKWO\ GLIIHUHQW PHDQLQJV� IRU SXUSRVHV RI WKLV
DQDO\VLV� WKH 3ODQ¶V WHUPV DUH QRW LQFRQVLVWHQW ZLWK UHTXLUHPHQWV RI
(5,6$� DQG WKHUHIRUH DUH HQIRUFHDEOH�
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7KLV LQWHUSUHWDWLRQ DOVR JLYHV PHDQLQJ WR WKH UHVW RI � ��� �E��

ZKLFK SURYLGHV WKDW ³>D@Q\ HOHFWLRQ PDGH XQGHU WKLV 6HFWLRQ PD\ EH
UHYRNHG LQ ZULWLQJ GXULQJ WKH VSHFLILHG HOHFWLRQ SHULRG � � � �´ ,I ZH DFFHSW
3ODLQWLII¶V DUJXPHQW WKDW WKH DSSOLFDEOH HOHFWLRQ SHULRG HQGHG RQ
-DQXDU\ �� ����� WKHQ 0U� 6KLHOGV DQG 3ODLQWLII ZRXOG KDYH EHHQ GHQLHG
WKHLU UHYRFDWLRQ ULJKW XQGHU WKH 3ODQ� 7KDW LV� 0U� 6KLHOGV DQG 3ODLQWLII
REYLRXVO\ZRXOG EH XQDEOH WR UHYRNH WKHLU GHVLJQDWLRQ E\ -DQXDU\ ��ZKHQ
WKH\ VXEPLWWHG WKHLU IRUPV RQ DSSUR[LPDWHO\ -DQXDU\ ��� 8QGHU RXU
DQDO\VLV� 0U� 6KLHOGV DQG 3ODLQWLII ZRXOG KDYH XQWLO DW OHDVW )HEUXDU\ ��
����� DQG SRWHQWLDOO\ )HEUXDU\ �� ����� WR UHYRNH WKHLU -DQXDU\ ��
HOHFWLRQ DQG ZDLYHU�

$OVR� E\ LQWHUSUHWLQJ ³FRPPHQFHPHQW´ WRPHDQ WKH UHDO WLPHGDWH WKDW
WKH ILUVW SD\PHQW ZDV GLVWULEXWHG ZH DOVR JLYH SURSHU PHDQLQJ WR � ��� �F�
RI WKH 3ODQ� ZKLFK SURYLGHV WKDW ³WKH &RPPLWWHH VKDOO IXUQLVK WR WKH
3DUWLFLSDQW� ZLWKLQ D UHDVRQDEOH WLPH QR OHVV WKDQ �� GD\V DQG QR PRUH
WKDQ �� GD\V EHIRUH WKH GDWH DV RI ZKLFK WKH ILUVW DQQXLW\ SD\PHQW LV WR
FRPPHQFH � � � D ZULWWHQ H[SODQDWLRQ RI >EHQHILWV@� � � �´ 7KH 3ODQ VHQW 0U�
6KLHOGV DQG 3ODLQWLII D ZULWWHQ H[SODQDWLRQ RI EHQHILWV SDFNDJH RQ
'HFHPEHU �� ����� ,I WKH EHQHILW FRPPHQFHPHQW GDWH ZDV VRPH WLPH
EHWZHHQ -DQXDU\ �� DQG )HEUXDU\ �� WKHQ WKH 'HFHPEHU � SDFNDJH ZRXOG
KDYH EHHQ GHOLYHUHG ZLWKLQ WKH WLPH SHULRG DOORZHG E\ WKH 3ODQ�
+RZHYHU� XQGHU WKH 3ODLQWLII¶V LQWHUSUHWDWLRQ� LI -DQXDU\ � ZDV WKH EHQHILW
FRPPHQFHPHQW GDWH� WKHQ WKH 3ODQ ZRXOG QRW EH LQ FRPSOLDQFH ZLWK � ���
�F� HYHQ WKRXJK 0U� 6KLHOGV DQG 3ODLQWLII KDG LQ WHUPV RI ³UHDO WLPH´ DW
OHDVW �� GD\V WR FRQVLGHU WKHLU RSWLRQV�
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7KH SODQ VSHFLILFDOO\ SURYLGHG WKDW ³>W@KH ZDLYHU PXVW EH H[HFXWHG

DQG FRQVHQWHG WR E\ WKH 0HPEHU¶V VSRXVH � � � GXULQJ WKH ���GD\ SHULRG
HQGLQJ RQ WKH 0HPEHU¶V $QQXLW\ 6WDUWLQJ 'DWH� � � �´ ��� )� 6XSS� �G DW
��� �HPSKDVLV UHPRYHG��
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,Q:HLUDXFK� WKH GLVWULFW FRXUW ZDV QRW DVNHG WR GHFLGH WKH DQQXLW\

VWDUWLQJ GDWH� LQVWHDG� WKH FRXUW DFFHSWHG DW IDFH YDOXH WKH SODQ¶V
GHWHUPLQDWLRQ WKDW WKH UHWURDFWLYH GDWH RI DQ DQQXLW\ SD\PHQW ZDV WKH
DQQXLW\ VWDUWLQJ GDWH� 6HH ��� )� 6XSS� �G DW ��� �³%HFDXVH WKH VWDUWLQJ
GDWH ZDV GHWHUPLQHG UHWURDFWLYHO\ WR EH -DQXDU\ �� ����� DQG SODLQWLII
VLJQHG KHUZDLYHU RQ )HEUXDU\ ��� ����� SODLQWLII FRQWHQGV WKHZDLYHUZDV
QRW WLPHO\ DQG WKXV XQGHU WKH 3ODQ LV LQYDOLG�´� �HPSKDVLV DGGHG�� ,Q WKH
LQVWDQW FDVH� ZH KDYH EHHQ DVNHG WR GHWHUPLQH ZKHWKHU� DV D PDWWHU RI ODZ�
WKH DQQXLW\ VWDUWLQJ GDWH LV WKH GDWH RI D QRQ�UHTXLUHG UHWURDFWLYH SD\PHQW
WKDW FRLQFLGHV ZLWK WKH DFWXDO UHWLUHPHQW GDWH� ,W LV QRW� ,QVWHDG� LW LV WKH
GDWH WKDW D SODQ LV XQGHU DQ REOLJDWLRQ WR EHJLQ PDNLQJ SHQVLRQ SD\PHQWV�
7KHUHIRUH� DOWKRXJK WKH GLVWULFW FRXUW¶V DQDO\VLV LQ :HLUDXFK ZDV
SUHPLVHG RQ DQ DVVXPSWLRQ ZH UHMHFW KHUH� WKDW DVVXPSWLRQ ZDV QRW LQ
GLVSXWH QRU ZDV LW WKH SURGXFW RI OHJDO DQDO\VLV� $FFRUGLQJO\� ZH WDNH QR
LVVXH ZLWK WKH GLVWULFW FRXUW¶V DQDO\VLV RQ WKH LVVXHV EHIRUH LW� QDPHO\�
ZKHWKHU D 4-6$ZDLYHU VLJQHG DIWHU WKH DQQXLW\ VWDUWLQJ GDWH��DV WKDW GDWH
ZDV GHWHUPLQHGE\ WKH SODQ��ZDV LQYDOLG DQGZKHWKHU WKH SODQ¶V FRUUHFWLYH
DSSURDFK ZDV DUELWUDU\ DQG FDSULFLRXV�
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7KH SHUWLQHQW SURYLVLRQ RI WKH 5HYHQXH 3URFHGXUH SURYLGHV WKDW LQ

FHUWDLQ VLWXDWLRQV� ³>W@KH SHUPLWWHG FRUUHFWLRQ PHWKRG >IRU XQWLPHO\ RU
PLVVLQJ FRQVHQWV@ LV WR JLYH HDFK DIIHFWHG SDUWLFLSDQW D FKRLFH EHWZHHQ
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SURYLGLQJ LQIRUPHG FRQVHQW IRU WKH GLVWULEXWLRQ DFWXDOO\PDGHRU UHFHLYLQJ

D TXDOLILHG MRLQW DQG VXUYLYRU DQQXLW\�´ 5HY� 3URF� �������� �������
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